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CIVIL DOCKET 


UNITED STATES DISTRICT COURT 74 Ci¥. 5527 


DIMITRIOS GARIS 


VSe 
COMPANIA MARITIMA SAN BASILIO, Swe JUDGE GRIESA 
For Plaintif?f:: 
LEBOVICI & SAVIR 
1S Maiden Lane 


NYC 10038 
233-6165 


For bDefendant: 
DOUGHERTY, RYAN, MAHONEY, PELLEGRINO & GIUFFRA 


575 Fifth ave.e, NYC 10036 


J.S. 6 mailed pee, 17, L974 


f Action: Seamen action - Per Inje due to negl. 


Basis oO 

$750,000.00 

pec. 27; 1974. = Filed complaint & Issued Summonse 

Jane 6, 1975 - Filed summons & Marshal's returne Served: 
Compagnia Maritima BY: G. Gedenk 12-26-74 


May 28, 1975 - Filed Stip & Order adjourning to 6/17 775 


defts. motions to dismiss , the complte GRIESA, J. 


1975 = Filed pitffs affdvt. in opposition 


June 17, 


to defts motion to dismisSe 


gune 17, 1975 - Filed Pltffs memo of law in 


opposition to motione 


Oct. 24, 1975 - Pre Yrial Conference held by J. Griesae 


1974 - Filed Opinion Noe 44051 for the reasons 


March 12, 


stated, the action is dismissede GRIESA, Je 


April .9, 1970 = Fiied pltff's notice of appeal to 


USCA from the decision and order dated 3/12/76, dismissing the 


action. Copy mailed to Dougherty, Ryan, Mahoney & Pellegrino, 
Ente 4/12/76. 

April 14, 1970 - Filed defendant's notice of motion 
for summary judgment. Ret. 2/7/75-6 

April 14, i19/6-* Filed defendant's memorandum of law 
in support of motion. 

Aprid. 14) Loo: Filed defendant's reply affidavit to 
opposing affidavit of plaintiff. 

April 14, 1976 - Filed defendant's statement pursuant 
to General Rule 9 (g)-. 

April 14, 1976 = Filed plaintiff's letter dated 
October 31, 1975 to Judge Griesa. 

April 14, 1976 = Filed plaintiff's letter dated 


November 7, 1975 to Judge Griesae 


COMPLAINT 


ACTION UNDER SPECIAL RULE FOR SEAMEN 

TO SUE WITHOUT PREPAYMENT OF FEES, ETC. 

The plaintiff complaining of the defendant 
respectfully shows to this court and alleges: 

FIRST: That at all the times herein the defendant 
was and still is a foreign corporation organized and 
existing pursuant to the laws of the Republic of Panama. 

SECOND: Upon information and belief that at all 
the times herein the defendant had a principal office 
for the regular transaction of and was doing business 
in the Borough of Manhattan, City and State of New Yorke 

THIRD: That at all the times herein the SS 
EURYTAN was and still is a merchant vessel and at all 


the times herein flew the flag of the Republic of Greece. 


FOURTH: Upon information and belief that the 


said flag was at all the times herein a flag of convenience 
having no bona fide, social, economic or political 


ties with the Republic of Greece. 


FIFTH: Upon information and belief that during 
all the times herein the defendant engaged in the operation 
and control of the EURYTAN in the operation of said vessel 
in foreign commerce of the United States. 

SIXTH: Upon information and belief that at all 
the times herein a majority of the stock of the defendant 
corporation was owned and/or controlled by citizens and/or 
permanent residents of the United Statese 

SEVENTH: Upon information and belief that at 
all the times herein the said EURYTAN was operated from the 
principal office of the defendant in the Borough of Mannattan, 
City and State of New York. 

EIGHTH: Upon information and belief that at all 
the times herein the said defendant was a commercial domi- 
ciliary of the Borough of Manhattan, City and State of 
New Yorke 

NINTH: Upon information and belief that at ail 
the times herein the principal business of the EURYTAN and the 


principal contacts of the business thereof and of the 


defendant was with ports, places and transactions of the 


United States. 
TENTH: That the contacts of tne transaction herein 
are "substantial" within the meaning of the applicable law 


as set forth in Hellenic Lines Ltd. ve Khoditis, 398 U.S. 306 


and Bartholomew v. Universe Tankships Ince, 2603 Fezd 437 and 


by reason thereof the plaintiff is entitled to prosecute his 
claim pursuant to the provisions of an Act of Congress known 
as the Merchant Marine Act of June 5, 1920, Section 533 
Chapter 250, 41 State 1007, as amended and comnonly known as 
the Jones Act. 

ELEVENTH: That on or about the 24th day of May, 
1965, the plaintiff was duly engaged by the defendant, its 
servants or employees thereof to serve as a seaman, to wit, 


as a fireman aboard the URYTAN under agreement to be paid 


regular monthly wages and found plus overtime. 

TWELFTH: That. the plaintiff continued to serve 
aboard the vessel until on or about the 18th day of September 
! 1965, when he was discharged at San Pedro, California in 
order to receive medical treatment for injuries suffered by 
him as more fully referred to hereinafter. 

THIRTEENTH: That on or about the 17th day of 
September 1965 while the vessel was beiny operated by the 
defendant on navigable waters, and while in the performance 
of orders previously given, by reason of the negligence of 
the said defendant, its agents, servants and/or employees 
or one or more of them, and/or because of the unseaworthiness 


of the said EURYTAN the plaintiff was caused to be severely 


injured and disabled. 


FOURTEENTH: That heretofore, in January of 1966 
the plaintiff instituted an action in tne United States 
District Court for the Southern District of New York against 
the defendant herein grounded supstantially on the same injury 
and the same occurrence for which relief is sought herein 
through other counsel. 

FIFTEENTH: That in the course of such action the 
defendant moved for summary judgment requesting that the court 


decline the jurisdiction of the court pursuant to the doctrine 


of forum non conveniens and requested that the plaintiff be 


relegated to an action in the courts of Greece. 

SIXTEENTH: The said application was submitted to 
then District Judge Edward C. McLean who non-suited the 
plaintiff by granting the application to decline jurisdiction 
of the said lawsuit; that the said dismissal was not a 
dismissal on the merits and stated that said dismissal was 
without prejudice to the institution of an action in Greece. 

SEVENTEENTH: That the plaintiff thereupon instituted 
an action for the same matters and things referred to in tné 
complaint in the action theretofore commenced in the United 
States District Court in June of 1968 through different 
counsel than the one who had represented him in the previous 


Federal action, that such action in the Supreme Court of the 


State of New York was in all respects timely and brought 
within the time limited by the Jones Act for the bringing 
of such action. 

EIGHTEENTH: That in September of 1971, after the 
time limited for the bringing of a new action under the Jones 


Act had expired, the defendant moved for summary judgment 


on the ground of forum non conveniens in the new action brought 


in the Supreme Court of the State of New York and by order 
entered December 7, 1971, Justice Paul A. Fino again non 
suited the plaintiff by declining jurisdiction over the said 
complaint and dismissing the action against this defendant. 

NINETEENTH: That thereafter the plaintiff appealed 
the decision of Justice Fino to the Appellate Division of the 
State of New York and the said order was affirmed by the 
Appellate Division of the State of New York, whereupon an 
application was duly made to the Court of Appeals of the 
State of New York for leave to appeal the order of Justice 
Fino and the Appellate Division to that court, and on July 
14, 1974, leave to take such appeal to the Court of Appeals 
was denied by ite 

TWENTIETH: That upon the said denial of relief 
in the Court of Appeals for the State of New York, an appeal 
was duly taken by the plaintiff to the Supreme Court of the 


United States which appeal is now pending in such courte 


TWENTY-FIRST: Upon information and belief, the 
legal situation of the plaintiff with respect to these matters 
is such, that in the event the Supreme Court of the United 
States should confirm the order of the Supreme Court declining 
jurisdiction or if it should refuse to entertain the appeal 
of the plaintiff or grant certiorari herein, that in such 
event, the plaintiff is nonetheless entitled to reinstitute 
his complaint in this court, and by virtue of the law 
applicable, the new action so instituted is timely brought. 

TWENTY-SECOND: That in the event the Supreme 
Court of the United States reverses Or modifies the order 
of the Supreme Court declining jurisdiction, that in such 
event the action herein will be discontinued, and it will 
be unnecessary to further prosecute the action now instituted 


herewith; that in the event no relief is granted by the 


Supreme Court of the United States, it then becomes the 


intention of the plaintiff to prosecute the within action 
with all due diligence. 
TWENTY-THIRD: ‘That by reason of the foregoing, 


the plaintiff has been caused to be severely permanently 


injured and damaged; has been caused to lose large sums of 
money that he otherwise would have earned in the pursuit of 
his vocation as a merchant seaman; has been caused to spend 
large sums of money to maintain himself ashore whereas 
board would normally have been provided to him by the vessel 
on which he was working; has been caused to spend large sums 
of money for medical care and attention and will be so 
caused to spend large suns of money in the future, and has 
otherwise been permanently damaged and will be caused to 
lose or spend large sums of money in the future that he 
otherwise would not have been caused to lose or spend. 
TWENTY-FOURTH: That the plaintiff has been caused 
to suffer much agony, pain and mental suffering that he 
otherwise would not have been caused to suffer and will 
be so caused in the future and by reason of the failure 
of the defendant to provide appropriate medical care and 
attention that the plaintiff is and will be in need of. 
TWENTY-FIFTH: Tnat plaintiff cannot receive 
relief pursuant to the law of the United States in Greece 
or elsewhere, nor can he nave in other jurisdiction the 
trial by jury granted by United States law. 


TWENTY-SIXTH: That jurisdiction is asserted 


by virtue of the Jones Act and the General Maritime Law. 


TWENTY-SEVENTH: That by reason of the premises 


plaintiff has been damaged in the sum of $750,000. 


AS AND FOR A SECOND CAUSE OF ACTION 
AGAINST THE DEFENDANT. 


TWEN' ¥-EIGHTH: Plaintiff repeats, reiterates 


and realleges with the same force and effect as those set 
forth at length herein paragraphs numbered FIRST through 
TWENTY-SEVENTH. 

TWENTY-NINTH: Upon information and belief that 
by reason of the matters hereinbefore set forth the 
plaintiff is further entitled to recover *“ainst the 
defendant the damages sustained by him as aforesaid pursuant 
to the General Maritime Law. 

WHEREFORE, plaintiff demands damages against 
the defenaant in the amount of $750,000 together with 
interest, costs and disbursements as may be appropriate. 


LEBOVICI & SAFIR 
Attorneys for Plaintiff 


By: Herbert Lebovici 
A Member of the Firm 


15 Maiden Lane 
New York, NeY. 10038 
(212) BE 3-6165 


PECHNER, SACKS, DORFMAN, 
ROSEN & RICHARDSON 
of Pennsylvania 


Of Counsel 


DEFENDANT'S NOTICE OF MOTION 
FOR SUMMARY JUDGMENT 

PLEASE TAKE NOTICE, that pursuant to Rule 56 (a) 
and (c) and upon all the prior proceedings and upon the 
attached Affidavit of Lawrence J. Mahoney, the defendant 
herein, Compania Maritima San Basilio, SeAe, will move 
this Court before the Honorable Thomas P. Griesa, United 
States District Judge, at 10 aem. on February 7, i97TSy in 
the Judge's chambers in the United States Courthouse, Foley 
Square, New York, New York or at such other time and place 
as the Court may determine for an Order granting defendant 
summary judgment and dismissing this action for res 
judicata, and for such other, further and additional relief 
as to the Court may seem just and proper. 

PLEASE TAKE FURTHER NOTICE, that plaintiff is 
required to serve a copy of any answering Affidavit upon 
the defendant's attorneys at least five days before the 
return date of this motion. 


Dated: New York, New York 
January 22, 1975 


Yours, etce 
DOUGHERTY, RYAN, MAHONEY, PELLEGRINO 


& GIUFFRA 
Attorneys for Defendant 


By s/ Lawrence J. Mahoney 


576 Fifth Avenue 
New York, New Y'rk 10036 


DEFENDANT'S SUPPORTING AFFIDAVIT 
OF LAWRENCE J. MAHONEY 


OF_ LAWRENCE -- ee —_ 


LAWRENCE J. MAHONEY, being duly sworn, deposes 
and states: 

That he is an attorney at law and a member of the 
firm of Dougherty, Ry nN, Mahoney, Pellegrino & Giuffra, 
attorneys for defendant, Compania Maritima San Basilio, SeAe, 
and that this affidavit is submitted in support of the 


defendant's motion to dismiss this action on the ground 


of res judicata. 


This 4tion, which was filed on December £7; L974 
alleges that the plaintiff was injured aboard the defendant's 
vessel on September i7, 1965s This is an inexplicable 
attempt to revive a cause of action which has been previ- 
ously dismissed by this Court, by the Court of Appeals for 
the Second Circuit and by the Supreme Court of New York 
County, in a decision which was aftirmed by the Appellate 
Division, First Department. The plaintiff's motion for 
leave to appeal to the Court of Appeals for the State of 
New York has been denied; his appeal to the Supreme Court 
of the United States was dismissed for want of jurisdiction, 
and his petition for certiorari was denied. 

On January 14, 1966, this plaintiff instituted an 


action in the United States District Court for the Southern 


District of New York against Compania Maritima San Basilio, SeAe 


the defendant in this most recent action, under Admiralty, 
No. 66 AD 35. This libel contains substantially the same 
allegations as those made in the instant suit. The defendant 


brought on a motion for Summary Judgment, on the ground of 


forum non conveniens, and requested the Court to decline 


its discretionary jurisdiction and to relegate the action 
to the Courts of Greece. 

This motion was submitted to the Honorabie Edward 
C. McLean, District Court Judge, who directed that testi- 
mony be taken concerning the status of the parties. After 
consideration of the testimony, Judge McLean granted the 
motion and declined to take jurisdiction of the suite the 
action was dismissed without prejudice to the institution 
ef an action in Greece, in an opinion reported at 361 F. 
Suppe 917. As a condition to the dismissal, the defendant 
shipowner agreed to appear in any suit brought by Garis in 
a greek Court, and agreed to provide security. 

Garis then appealed to the United States Court 
of Appeals, Second Circuit, which confirmed the dismissal 
in an opinion reported at. 386 F. 2d i55. In this opinion, 
dated November 28, 1967, the Court of Appeals stated that 
the District Court had properly exercised its discretion 


in decliiing to accept jurisdiction of this suit. 


Thereafter Garis instituted an action in the Supreme 
Court of the State of New York, County of New York by service 
of a Summons and Complaint on June 10, 1968. This suit named 
as defendants the shipowner, Compania Maritima San Basilio, S.A., 
and its agent, P. D. Marchessini & Co. (New York), Inc. 

Following the taking of additional testimony, the 


defendants made a motion on August ll, 1971 to dismiss the 


action on the ground of forum non conveniens. This motion 


was granted by Mre Justice Paul A. Fino of the Supreme Court, 

New York County in a decision dated October 13, 1971. As 

a condition for the dismissal Judge Fino directed that Compania 

Maritima San Basilio, SeA. provide security in the amount of 

$150,000 to secure appearance in any Greek action started 

by Garis. In accordance with this direction, defendant's 

counsel provided the plaintiff's attorney with a Guarantee 

dated October 12, 1973 assuring the appear’nce by Compania 

Maritima San Basilio, SeA.e in any suit commenced by Garis 

jin Greece. This Guarantee, which was accepted by Garis' 

attorney, further guaranteed that the shipowner would admit 

ownership, operation and control, that it would make no 

objection to the jurisdiction of the Greek Court and that 

it would waive any applicable Statute of Limitations. 
Thereafter the plaintiff appealed to the Appellate 

Division, First Department, by a notice of appeal filed 


on January 3, 1972. 


This appeal was argued on February 26, 1974, and 
on March 8, 1974 the Appellate Division, First Department, 
unanimously affirmed the decision of Mr. Justice Fino 
dismissing the action. 

Garis' attorney thereupon made a motion for leave 
to appeal to the Court of Appeals of the State of New York. 
This appeal was denied witnout opinion by the Court of 


Appeals on July 14, 1974. 


Thereafter Dimitrios Garis appealed to the Supreme 


Court of the United States from the judgment of the Supreme 
Court of the State of New York, pursuant to 28 U.S.C.A. 1257(1). 
In the event that the direct appeal was found to be improvident, 
the appellant asked that the Supreme Court of the United States 
treat the appeal as an application for a writ of certiorari. 

On December 16, 1974 the Supreme Court of the 
United States dismissed the appeal for want of jurisdiction 
and denied the petition for certiorari. A copy of that order 
is annexed hereto as Exhibit "A". 

The issue of forum non conveniens has been determined 
by every Federal and State Court before which the matter has 
been heard. Therefore deponent respectfully requests that 
this latest action be dismissed as res judicata. AS appears 
from the annexed Statement pursuant to Rule 9(g), there is 
no issue of fact regarding the prior holdings of the Courts 
which have dismissed this suit on the ground of forum non 


conveniens. 


At a recent informal conference before Judge 


Thomas Griesa, the plaintiff's attorney took the position 


that the law has changed since the original dismissal of 


this action. He cited in particular Hellenic Lines, Ltd. 


ve Rhoditis, 398 U.S. 306, and Moncada ve Ekberg Steamship 
Ince and Lemuria Shipping Corpe, 49) f. 2d 470.- It appeared 
to be the aroument of plaintiff's counsel that these cases 
present new considerations for this Court, and that the 
prior dismissals are not res judicata because of fresh 
issues raised by the Rhoditis and Moncada decisionSe 

However, this plaintiff has constantly relied upon 
the Rhoditis and Moncada decisions throughout his various 
appeals, and the Courts have uniformly rejected this argumente 
Annexed hereto as Exhibit "B" is « copy of the appellant's 
Reply Brief addressed to the Appellate Division, First 
Department of the Supreme Court of the State of New Yorke 
This Brief on pages 4, 5, 7 and 8 relies heavily upon both 
Rhoditis and Moncada. This argument was rejected by the 
Appellate Division, ana later by the Court of Appeals of 
the State of New York, both of which upheld the dismissal of 


tne suit for forum non conveniense 


Garis! attorney ayain cited Rhoditis and Moncada 


in his brief addressed to the Supreme Court of the United 
States. Both of these authorities are cited throughout 
that Brief, a copy of which is annexed hereto as Exhibit 
"Cc". please see pages 3 through 5, pages 5-10 and pages 
17 through 19 of the appellant's Brief. ‘he Supreme Court 
was not persuaded by this argument and Gismissed the 
appeal and denied certiorari. 

The accident which was the bas*s for this Jiti= 
gation took place on September 17, 1965, approximately nine 
and a half years ago. The issue of forun non conveniens 
has been conclusively decided by every New Yerk Court, 
both Federal and State, and the dismissal has been upheld 
by the Supreme Court of the United States. The latest suit 
presents no new issues or different allegations, and deponent 
respectfully asks that this lengt. y and costly litigation 


be determined by a dismissal of the nresent action. 


s/Lawrencé J. Mahoney 


Sworn to 
January 22nd, 1975 


DEFENDANT'S SOUTHERV DISTRICT GENERAL 
RULES 9(g) STATEMENT 

The following is a Statement of the Material 
Facts in this action as ¢o which no genuine issue exists to 
be tried, and which Statement is submitted by the defendant 
in compliance with Rule 9(g) of the General Rules for the 
Southern District of New York in support of defendant's 
motion for summary judgment made herein: 


1. An action by the same plaintiff against the 


same defendant, filed in this Court, was dismissed for 


Forum non conveniens by Judge Edward C. McLean in August 
of 1966, in an opinion reported at 261 F. Supp. 917. 

2e The dismissal was affirmed by the United 
States Court of Appeals for the Second Circuit. on November 
28, 1967, in an opinion reported at 386 F. 2d 155. 

3. A suit in the Supreme Court of the State of 
New York, County of New York, by the same plaintiff against 
the same defendant was dismissed on October 13, 1971 by 
Judge Paul A. Fino. 

4. This dismissal was unanimously affirmed by 
the Appellant Division, First Department, on March 8, 1974. 

5. Leave to appeal to the Court of Appeals for 


the State of New York was denied on July 14, 1974. 


6. An appeal by this plaintiff to the United 
States Supreme Court was dismissed for want of jurisdiction 
on December 9, 1974 and certiorari was denied. 

7. Defendant has produced and the plaintiff's 
counsel has accepted security in the amount of $150,000 ' 
in the form of a letter of guarantee, assuring the aetensanets 
appearance in any suit commenced by this plaintiff in Greece, 
and further guaranteeing that the defendant would admit 
ownership, operation and control and that it would make 
no objection to the jurisdiction of the Greek Court and 
that it would waive any applicable statute of limitations. 


Respectfully submitted, 


DOUCHERTY, RYAN, MAHONEY, 
PELLEGRIN©G & GIUFFRA 
Attorneys for Defendant 


By s/ Lawrence J. Mahoney 


576 Fifth Avenue 
New York, New York 10036 


AFFIDAVIT OF HERBERT LEBOVICI SUBMITTED 
IN OPPOSITION TO DEFENDANT’ S MOTION 


STATE OF NEW YORK ) 
SS: 
COUNTY OF NEW YORK j 

I am a member of the firm of Lebovici and Safir 
and have been in charge of the prosecution of this matter 
Since its piesa mie : 

I make this affidavit in opposition to the appli- 
cation of the defendant to dismiss the instant action on the 
grounds of res judicata. The previous determination of this 
court that is claimed by the defendant on this application 
to be res judicata of the present suit is an order made 
pursuant to an opinion of Judge Edward C. McLean dated August 
23, 1966, and which order was affirmed by the United States 
Court of Appeals by decision dated November 28, 1967 and 
reported at 386 F. 2d 155. 

While the moving papers herein make extended reference 
to another action instituted in the Supreme Court of the 
State of New York for the same claim and against the same 
defendant, it is not claimed on this application that anything 
that occurred in the Supreme Court of the State of New York 
or on appeal therefrom is res judicata of the present action 
now pending. The reference thereto, by the moving papers, is 
therefore irrelevant to this application. It was agreed at 


the intormal discussion with Judge Griesa that. for present 


purposes, the dismissal of the State Court action was irrelevant. 


l8¥a 


As will appear more fully hereinafter, as well as in 


a memorandum of law to be submitted with this opposing 
affidavit, the dismissal of Judge McLean is in no sense 


res judicata of the instant action for the following reasons: 


le A previous application to be res judicata 
must be final and a determination of the substantive 
issues sought to be litigated. The determination 
of Judge McLean was not a determination of any 
substantive issues, but a declination or refusal 
on the basis of discretion that he thought he 
had to determine the substantive issues that were 
tendered by that complaint. This dismissal could 
not therefore bar a new action on the basis of 
res judicata. 

2. The law as understood by the courts Of this 
circuit at the time of the previous determination 
was so different and has been so changed by more 
recent decisions of both the Supreme Court of the 
United States and the Court of Appeals of this 
Circuit as to prevent the first determination 
from in any event being res judicata with 
respect to the present action. 


3. Granting of the present application on the 
facts now present would constitute a denial of 


justice. 

Before coming more specifically to the facts and 
issues before the Court on this application, your deponent 
would point out, since the subject will undoubtedly occur to 
the Court, that there is no question of statute of limitations 


present in this case at the present time. Burnett Ve New York 


Co,; 380-U.8. 424. 


Cente Re 


THE FACTS 


The plaintiff is a Greek seaman who on September 
1965 was serving as a fireman aboard a vessel called the 
EURYTAN. The EURYTAN was owned by Compania Maritima San 
Basilio, S.A.s, a Panamanian corporation. The vessel flew 
the Greek flag. : 

In the language of the defendant's own master aboard 
the vessel, and while the vessel was at sea on a voyage of 
the east coast of the United States to the Orient, in 
foreign commerce of the United States, "the super heater 


line of the port boiler broke open and the steam "severely 


scalded" the fireman, Demetrios Garis. (Exhibit 19)'* 


Tho plaintiff was scalded over more than 70% of 


his body, and was transferred to a vessel bound for California 
where he was deposited ashore at San Pedro to receive 
treatment at a hospital there. On February 3, 1966 he was 
sent back to Greece where, while he was still in need of 
treatment, where he was promptiy abandoned by defendant and 
now remains untreat2d, uncompensated and uncared for, 

totally disabled not only because of scar tissue and burns 

all over his body, but also because of impairment to his 


hearing resulting from the same injurye 


* Exhibits 1-20 because of their bulk are separately bound 
and separately handed up herewith. 


The action now claimed to be res judicata of the 
present case was instituted for plaintiff by different counsel. 
Contrary to what is now understcod to be the law, Judge 
McLean thought that there was a discretion to apply pursuant 
to the doctrine of forum non conveniens. By reason of more 
recent decisions of the Supreme Court of the United States 


in Hellenic Lines Limited v. Rhoditis, 398 U.S. 306 and of 


the Second Circuit Court of Appeals in Moncada v. Lkberg 


Steamship Inc., 431 F. 2d 470, it is now understood that 
whether the case of a foreign seaman is or is not a proper 
Jones Act case is not a matter in the Court's discretion and 
thereby subject to the doctrine of forum non conveniens. A 
Federal court has no discretion to decline jurisdiction over 
an action properly prosecuting a right properly granted by 
Congresse 

For reasons that this circuit thought was law 
at the time that this action was originally instituted, 
jurisdiction over the action was declined; that is, the 
Court refused to entertain the case, rather than dismissing 
the case on the merits of the action. That the court never 
reached the merits of plaintiff's substantive claim, that 
is, that he had claims under both the Jones Act and 
General Maritime Law of the United States, and that the 


Court was exercising a discretion which it believed it to have 


(but which, in fact, it did not have) is clear from the 
decision of both, Judge McLean and the Court of Appeals to 
which his declination was appealed. Thus, Judge McLean himself 
said (261 Fe Suppe 917, 919): 
“Accordingly, in the exercise of the Court's 
discretion, the Court declines to take 
jurisdiction over this action, and the action 
is dismissed, without prejudice to institution 
by libelant of a new action « « =" 
Nor was plaintiff assisted in the application before Judge 
McLean by his failure at that time to prove on the motion 
what is now for present purposes indisputable that the ope- 
ration pursuant to which the EURYTAN was conducted was in 
fact an operation principally from the United States pursuant 
to United States law. 

On appeal, the Court of Appeals for the Second 
Circuit, affirmed "the discretionary act by which the taking 
of jurisdiction was conditionally declined." 386 F. 2d 
153, L576 

Subsequently, to this affirmance by the Court of 
Appeals for the Second Circuit, plaintiff secured present 


counsel. Present counsel instituted an action in the Supreme 


Court of the State of New York, and it is interesting though 


not presently significant, that in the Supreme Court of the 


State of New York counsel for defendant made a motion to 
dismiss that action on the ground that the declination in 
the Federal Court was res judicata of the matter in the State 


Court. That application was denied. 


Subsequently, an application was made in the 
State Court to decline jurisdiction pursuant to the doctrine 
of forum non conveniens. A state court, however, unlike a 
Federal court, is not bound to enforce a right created by 
Congresse It has the right to decline jurisdiction in the 
exercise of a discretion thet it has. Douglas v. New York 
NeHe & HeRe COc, 279 UeSe 3776 Accordingly, it was possible 
for the State Court to decline jurisdiction over the 
plaintiff's claim whereas, conceptually at least, the 
plaintiff's action in the Federal “ourt should not have 
been so declined. 

Since neither declination reached the substantive 
merits of plaintiff's claim, it is respectfully submitted 
that there is no bar by reason of res judicata to reinstituting 
it now. 

In the affidavit of Lawrence J. Mahoney in support 
of the instant application, it is stated at page 3 that the 
State Court declination required that the defendant provide 
security in the amount of $150,000 to secure the appearance 
in a Greek action should the plaintiff institute one there. 


Mir. Mahoney goes on to state: 


"This guarantee, which was accepted by Garis' 
attorney, « .« +." 


This statement is inaccurate in stating that plaintiff or his 
attorney accepted the guarantee. All that ocsurred is that 
counsel agreed that the security posted was sufficient to 
form and substance. We did not accept it. 

Made a part of this affidavit by reference is a 
bound volume containing 20 exhibits that are submitted as 
part of the record to be made herewith. These exhibits 
show more than sufficiently for the purposes of considera- 
tion of this application as one for summary judgment, 
sufficiently "substantial" contacts to warrant the application 
of the Jones Act to this case and under the General Maritime 
Law of the United States. The contacts indicated by these 
axhibits are even more substantial than were present in the 
cases of Hellenic Lines v. Rhoditis or Moncada. 

As appears from the memorandum herewith, further 
reason why Judge McLean's order is not res judicata is that 
it was not "final". 

If the declination of Judge McLean is not res 


judicata to the bringing of a new action, then it jis Of l1ttlc 


moment that Judge McLean's order permitted the plaintiff to 


bring an action in Greece. The fact is that no such action 


~< 
* 


was ever brought and for how demonstrably good reasone 


In another action entitled Lambiris ve Neptune Maritime 


Coe, Inc., a Greek plainti*f similarly sought to institute 
an action in the a eae Court of the = ate of New York 
for injury aboard a Liberian Flag Vessel. An application 
to decline jurisdiction there was denied at Special Term, 
but, on appeal, the Appellate Division of the State of 


New York reversed, stipulating in its order that in the 


event that a Greek court should fail to adjudicate the case 


"for the same matters as stated in the complaint", that the 


plaintiff could reinstitute his action. Accordingly, the 
plaintiff did in fact go to Greece and institute his 
litigation there under the American law, and the Greek 
court there said that it would not entertain the action 
under United States law and dismissed his complaint. When 
he returned to the Supreme Court of the State of New York, 
the Supreme Court said that the litigation in Greece was 
res adjud*.cata of the new action in New York. It is res- 
pectfully submitted that to submit our plaintiff to this 
same dead end pxocess would consiisute a “denial of justice" 


in the cruest sense of that expressione 


In point. is the language of Judge Learned Hand in 


the case of the Falco, 20 F 2d 362, a case wherein no Federal 
right was involved and wherein declination was in all respects 
appropriate. There he said at page 363 as follows: 


"Normally disputes arising out of a seaman's 
employment are referred to the tribunals of 
the flag. The Ester (D.C.) 190 F. 216. Never- 
theless, courts of admiralty, which are sensitive 
to a seaman's rights, or at least have always 
professed to be, will in such cases, before 
turning him out of court, satisfy themselves that 
there are no special circumstances which wiil 
leave him withovt adequate remedy. The 
Becherdass Ambaidass, Fede CaSe Hoe £, 2033 
Wiliendson Ve Forsoket, Fed. CaSe Noe 17,682; 
The Topsy icc.) 44 Fe 631; The Sirius (D.C.) 
47 F. 825; The Ester (D.C. 190 Fe 216). Even 
the protest of a consul is not conclusive, when 
justice requires the court to entertain the plea. 
The Lilian Me Vigus, Fede CaSe NOs 8,346. 
Moreover, the discretion of the instance court 
must be exercised with a due regard to the 
circumstances, and we are required to examine 
the grounds of its decision, before we accept 
its conclusion. Courts are primarily established 
to decide the disputes of all suitors over whom 
they have jurisdiction, and some reason must be 
shown for their abdication." 


Defendant's counsel says in his moving papers that 
plaintiff has made these points and cited these cases beforee 
They were not made and the facts now available were not 
available at the time of Judge McLean's decision. The fact 
further remains that the State Court, as distinguished from 
this Federal Court had an absolute discretion to keep or 


decline this case. A Federal Court does not have this option. 


Attached to this affidavit as Exhibits 21 & 22 are 
copies of the decisions of the Greek Courts in the Lambiris 
case refusing to apply the applicable United States lawe 


Perhaps to pile injustice on top of the failure of 


the Courts to this point to reach the merits of Piaintife’s 


claim is the additional part that the defendant is no longer 
in business. ‘The granting of the defendant's motion would 
add to the denial of a place to sue of a practical defendant. 
As appears from Exhibit 23 attached hereto, the defendant 
has in effect gone out of business by the sale of all the 
remaining vessels of MARCHESSINI LINES. To the problem of 
no place to sue is added that cf no one to Sue 

Assuming therefore from the foregoing that Judge 
McLean's order is not res adjudicata, what 1s now shown to 
this Court that was not shown to him, that constitutes 
"substantial contact of the transaction with the United States 
Warranting application of the Jones Act pursuant to the 
cases cited? 

In the first place, Exhibits 11 and 12 both show 
that the stock ownership of BASILIO was solely in the hands 
of United States Citizens consisting of PeDe Marchessini, 
and his immediate familys As was noted by the Court in 
Moncada, this by itself has been held to be a sufficiently 


"substantial" factor to warrant application of the Jones Acte 


In Hellenic Lines v. Rhoditis, the Supreme Court of 
the United States affirmed the holding in Pavlou v. Ocean Traders 
Marine Corporation, 211 F. Supp. that a case of operations in 
the United States would be a sufficiently "substantial" factor 
to justify application of the Jones Act. With respect to 
this, the proof shows (Exhibit 1) that the address for BASILIO 
is c/o P. D. MARCHESSINI & CO. (NEW YORK) INC., 26 Broadway, 
New York 4, U.S.A. 
The Transportation Tickler for 1965 (Exhibit 5) 
discloses that the BASILIO ships were actually operated by 
P. D. MARCHFSSINI & CO. (NEW YORK) INC., 26 Broadway, aS 
General Agent. 
Fxhibit 6 is a collection of advertisements appearing 
in the New York Times for 1965. These again show the seat 
of the operation to be at 26 Broadway, and amusingly, the last 
of these, the "Mursemaid" advertisement identifies the master 
as a "Marchessini" captain. The name Marchessini and MARCHESSINI 
LINES is identified only with the New York operator and operation. 
Fxhibit 4 if a collection of advertisements appearing 
in the Journal of Commerce. They show the regular liner 
operation of the BASILIO vessels from New York to Europe and 
New York to the Far Fast and return including the EURYTAN 


she vessel herein. So completely is the operation associated 


with the name Marchessini that the name BASILIO nowhere appears. 


Alexander Marchessini, the son of P. D. Marchessini, 
President of the New York Corporatior testified that "MARCHESSINI 
LINES" was a trade name referring to a "joint service" owned 
by BASILIO and another Marchessini corporation (Fxhibit 3} 


The Bills of Lading issued for cargo carried on 


MARCHFSSINI LINE vessels were issued by P..J. MARCHESSINI (NEW 


YORK) & CO., INC., 26 Broadway, Woy. (Pepe! 8). Ps 2) « 

In order to qualify as a common carrier operating 
in foreign commerce of the United States, permitted to enter 
into rate-fixing agreements, a procedure otherwise in violation 
of the anti-trust laws, jt was necessary that certain documents 
be filed with the Maritime Commission. This filing was performed 
for MARCHESSINI LINE by P. PD. MARCHRSSINI & CO. (NEW YORK) 
of 26 Broadway as were the necessary Tariffs. MARCHFSSINI 
LINES, one of the vessels of which was the RURYTAN then hecame 
"a person subject to the Shipping Act of 1916, hence subject 
to the Commission's jurisdiction". (Exhibit 10, p. 2) 

Exhibit 16 shows the accounts for the operation of 
the EURYTAN for a period of one year during which the plaintiff 
suffered his accident. These accounts show that P. PD. MARCHESSINI 
& CO. (NEW YORK) co?7ected during the year $750,000 earned 


by the EURYTAN, and disbursement bv it of $264,000 for materials, 


supplies, wages and other expenses, leaving a profit from 
this operation of $486,000. This is certainly indicative 
of operation from New York hy P.5. MARCHESSINEI (NEW YORK) 
as agent for BASILIO. 

During this time the financing of the operation 


was conducted with Chase Rank, New York by P. J. MARCHESSINI 


& CO. (NEW YORK) (Exhibit 13). 


When the plaintiff sustained his injury, P. J 


MARCHESSINI & CO. (NEW YORK) was notified (Exhibit 19) and 

3 the California bills for his hospitalization were paid by 
it. 

The operation of the FURYTAN and other vessels in 
"foreign commerce of the U.S." subject to the jurisdiction 
of the U. S. Maritime Commission has an additional signifi- 
cance beyord the filing of those documents showing the 
seat of the operation in New York. These show not only 
additional connection factors with the united States but 
meaningful availance by the defendant of the benefits of 
the laws of the United States. 

In summary, therefore, it should he clear to this 
Court that the plaintiff has a very viahle claim under the 
Jones Act and the General Maritime Law of the Wnited States; 


that no court has ever reached the merits of this claim; 


that to suggest that the plaintiff can prosecute this claim 


anywhere but in this Court is utterly and completely futile; 
and, that to again deny the plaintiff his day in court on the 
merits of his claim is to do an act of injustice. 

WHEREFORE, plaintiff respectfully requests the 


denial of the defendant's motion. 


s/Herbert Lebovici 
HERBERT LEBOVICI 


Sworn to 
June 10th, 1975 


’ 3la 


DECISION OF GREEK COURT OF FIRST 
INSTANCE IN CASE OF LAMBIRIS V. 
NEPTUNE MARITIME CO, 


Ee 


REPUBLIQUE HELLEN IQUE 


MINISTERE DES AFFALRES ETRANGERES 
TRADUCTION OFFICIELLE No. 38172 


official Translation 


No. 999/1972 


The Piraeus Single-Memher Court of First Instance 
(Lahour Disputes Dept.) 

Composed of: Olymbios Alifieris, Judge of First 
Instance, appointed by the President, 

At the Court's public session in the Court's Hall 
of Audiences of July 28, 1972, in the presence of the Clerk 
Dem. Mimitopoulos, was called upon to judge and decide 
on the following case: 

On the action-at-law of 12.2. 3972, filed sub No. 
524/3.3.1972, for seaman's claims amounting to U.S. dollars 
250.000.0 

By the plaintiff photius George Lambiris, domiciled 
in Argolis-Kranidi, present through his attorney-at- law 


Panaghiotis Katrakis, against: 


Exhibit 21 


The defendant, the, Limited Company established in 
MONROVIA LIBERIA under the name: "NEPTUNE MARITIME COMPANY, 
MONROVIA, lawfully represented, present through their 
attorney-at- law Jacobina Andrikopoulos. 

The case having heen called out for hearing from 
the Roll of Cases for nearing hy the Court, 

The Court, 

Having heard the attorneyvs-at-law of litigants 
referring themselves to their conclusions on the case, 

Having gone through the file of proceedings, 

According to the law: 

1. Whereas, as stipulated by article 25 of the 
Civil Code (Compulsory Law 2250/1940) “the obligations 
arising out of agreements are ruled by the law to which 
the contracting parties subjected themselves, this 
provision means to convey that: if the application of the 
law of a certain State was agreed upon concerning the 


lawful consequences deriving from the agreement drawn Up, 


this law is applicable by exclusion of the law of another 


State, which would have heen applicable; at any rate, 
as stipulated further by the same article 25 of the Civil 


Code, "in case of lack of agreement as to the law appli- 


cable, the law most appropriate to the aqreement under all 
circumstances is applicable”. This last stipulation means 
that the Court shall investigate the special circumstances, 
and shall apply the Law of the State which derives from 

the investigation of such special circumstances as the 
most appropriate to the agreement. 

2. Whereas, in the present instance, from all 
documents invoked and lawfully produced by litigants, and 
the deposition of the plaintiff's witness examined on oath 
by the Court, the following facts result: That the plaintiff, 
a Greek citizen, domiciled in Greece, enlisted as a seaman 
in Trieste, Italy, whence at the expense of the defendant 
he was sent from Trieste on 18.5.1969 as a deck-boy on 
their cargo-ship "THETIS", 12309 tons D.W., of Liberian 
nationality, on board which he served until 29.7.1969, date 
on which he was discharged, having been repatriated 
to Greece owing to disabl=ment through an accident, and 


incapacity for further work, the defencant comes also 


within the cycle cf Greek interests, exercising a shipping 


enterprise through the defendant Company, mereiy as an economic 


unit more advantageous for them. The agreement of enlistment 


of the defendant was drawn up jn Piraeus, as per the private 
agreement of 14.5.1969 signed by the defendant in the Greek 
language. In actual fact, this aqreement provided for the 
application of the Greek law on relations of litigants re- 
sulting from the enlistment. This is underlined by the follewin 
sentence: “and according to the clauses of the Greek Collec- 
tive Working Agreement in force". Seeing that, in accordance 
with the legal status in force in Greece, the Collective 
Working Agreements of Ship's Crews constitute essential laws 

of the Greek State, ruling the relations resulting from the 
enlistment of crews, same as merely further completed by the 
general provisions of the Greek legislation. However, under 
whatever interpretation, that is to say: even if the appli- 
cation of the Greek law concluded hy the agreement did not 
concur, the Greek law would have been again applicable, because 


from the circumstances stated above, the Greek law is the only 


appropriate, so far as the relations of litigants resulting 


from the enlistment on board the above ship are concerned, 
even the name of which is Greek, and, of course, not the law 
of Liberia which was in no way taken into consideration by 


them. The above are additionally confirmed by the fact that 


the Greek Port Authorities alone took up the plaintiff's case, 
having carried out a relevant sworn-in preliminary inquiry, 
and not the Liberian Port Authorities, which from documents 
produced do not seem to have interfered in any way. 

3. Whereas the action-at-law under consideration is 
rejectable as not lawful, since the plaintiff by same pursues 
the award to him the equivalent in drachmae of the sum of 
U.S. Dollars 250,000.00, basing himself exclusively on the 
application of the Liberian Law, and not invoking the pre- 
suppositions for the application of the provisions of the 
Greek law ruling out his case, and that the provisions on 
which the plaintiff could base his claims according to the 
specific incidents are Royal Decree 24/7/-25/8/1920, re: 
coulfication of laws concerning indemnification of labourers 
and employees involved in accidents while on duty", provi- 
sions by which an indemnification is provided for labour 
accident irrespective of cause, and the provisions of article 
914 and folloving of the above Civil Code, providing in 


principle an indemnity through fauit. 
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4, Whereas, according to the Court's appreciation 


of facts resulting from the appreciation of the evidence 
produced, the plaintiff reasonably doubted as to the issue 
of the lawsuit, judicial expenses incurred on both sides 
should be compensated. 

THEREFOR: 

Judging hoth litigants present, 

The Court rejects the action-at-law under conside- 
ration, and 

Compensates between litigants judicial expenses 
incurred on both sides. 

Judged, decided upon and published in Piraeus at a 
public extraordinary session on August 17, 1972, in the 
absence of litigants and of their attorneys-at-law, 

The Judge of First Instance The Clerk 

Olymbios Alifieris DP. Mimitopoulos 

A true copy, Piraeus 27th February, 1972 


The Clerk: Seal Sgqd. Tassia Roussou 


SEEN for its lawful stamping and issue by order of 


priority. 
Piraeus, 27th February, 1972 
Thé Head of Dept. 


Seal Sgd. John Chry ssandja 


s of signatures by the President 


-re follow legalization 


hic 
of Piraues Court of First Instance, the the Ministry of 


Justice. Official Translation from the attached original 


an - ek. 
Athens, 19th August, 1973 


The Translator 


DECISION OF GREEK APPEJ.LATE COURT 

AFFIRMING DECISIONS OF COURT OF 

FIRST INSTANCE IN CASE OF LAMBIRIS 
v. NEPTUNE MARITIME CO. 


semanas 


oN A 


REPUBLIQUE HELLENIQUE 
MINISTERE DES AFFAIRES ETRANGERES 


BUREAU DE TRADUCTION No. 38172 


Official Translation 


No. 3762/1973 


The Athens Court of Appeals, Dept. D., Ordinary, 
Composed of judges: Stylianos Diamandakos, Judge of the 
Court of Appeal and Acting President (the President and 
senior judges being unable to attend), Emmanue 1 
Cavallieros, and Emmanuel Andicadakis, Judge-Advocate, 
and both Judges of the Court of Appeal, 

at the Court's public session in the Court's Hall 
of Audiences of March 17, 1973, in the presence of the 
Clerk Theodore Makrantonis, was called upon to judge and 
decide the case between: 

The appellant Photius George Lambiris, domiciled 
in Kranidi-Argolis, present through his attorney-at- law 


Pan. Katrakis, and 


Fxhibit 22 


The respondent, the Limited Company established in 


MONROVIA, LIBERIA, under the name: NEPTUNE MARITIME COMPANY=- 
MONROVIA, lawfully represented, present through their 
attorney-at-law George Georgiades. 

Concerning the action-at-law of February 12, 1972 
of the plaintiff-appellant, filed sub No. 524 with and 
addressed to the Piraeus Single-Member Court of First 
Instance in respect to a claim arising out of enlistment 
as a seaman, final decision No. 999/1972 was issued hy 
the Court aforesaid which rejected said action-at-law. 

The above decision was appealed against before 
the Court first above named by the appellant by his appeal 
of October 20, 1972, lawfully filed with the Court Sub 
No. 608, whereby he requested as per same, which introduced 
for hearing at the Court's session first above mentioned, 
and called out for hearing in due order from the relevant 
Roll of Cases for hearing by the Court, same is being 


discussed in the presence of litigants, present as mentioned 


The court, 

Having heard the attorneys-at-law of litigants, who 
developed also verbally their conclusions in writing filed 
with the Court, 

Having gone through the file of proceedings, 

According to the law: 

In view of the fact that the appeal under 
consideration against decision No. 999/1972 of Piraues 
single-Member Court of First Instance, who judged the 
case according to the procedure of article 663 of the 
Codé of Civil Procedure, was judged lawfully and in due 
time, same is accepted in its form, and is subject to 
substantial investigation. 


In view of the fact that in the action-at-law 


on which the decision being assailed was issued, by 


appreciation of the whole of its contents, the plaintiff 
and actually the appellant states that, by a Seman's Working 
Agreement, drawn up in writing at Piraeus on 14.551969:, 


between him and the locally established Limited Company 


under the name: "POSSIDON SHIPPING CO. L™D. acting in 


a capacity of Shipping Agent and representative of the 


defendant and respondent Company, he was engaqed on hoard 

the cargo-ship "THETIS", capacity 12,800 tons D.W. of 

the defendant, flying the flag of Liberia, to offer 

his services as deck-boy for an indefinite period of 

time, as against a monthly of thirty-three (33) Pounds 
Sterling, plus food in kind, evaluated at Pounds Sterling 
13.02 per month. That in implementation of said Aqreement, 
he enlisted on the above ship of the defendant in Trieste 

on 18.5.1969, and worked on board in the capacity in 

which he was engaged until 29.7.1969, date on which, on 
account of injuries through an accident and a violent event 
jin the carrving out of his duties, and through same, under the 
conditions referred to in the action-at-law, he was aismissed 
by the Captain, and after hospitalization for 15 davs at the 
place of the accident (Porto Cavello-Venezuela), he was re-~ 


patriated to Greece, where his hospitalization was continued 


at the Clinic "THFOTOKOS" in Piraeus for 15 davs, and sub- 
sequently for 6 days at the Public Ophthalmological Athens 
Clinic, and at the Athens Polyclinic, from A-9.1969 to 
15.9.1968, at the expense of the defendant, having become 
thereafter partly and permanently disabled for anv kind of 
work, and in respect to that which he was doing at the time 
of the accident as a seaman. Pursuant to the foregoing, he 
requests by his action-at-law that the defendant shipowners 
be sentenced to payment to him of the indemnitv claimed in 
same, on the basis of the provisions of the lhiberian Maritime 
Law in correlation with those of the 1.S.A., applicable in 
the present instance on account of the flag flown (Liberian) 
by the shin in question, and an indemnity as a pecuniary 
satisfaction for moral hardships endured by him through the 


above labour accident, according to the J.aw of the Liberian 


Republic. The decision appealed aqainst rejected said action- 


at-law, as not founded according to the law, as per the pro- 
visions of the Greek legislation (Daw 551/1914, as amended 
and in force today, and articles 914 and 932 of the Civil 


Code), law to which the dispute was subject for the reasons set 


in the decision appealed against, against which cecision the 


appellant-defendant actually complains for the following 


reasons contained in the avpeal: 


In view of the fact that, according to article 25 
of the Civil Code, the obl: gations deriving from aqreements 
are settled hy the Law of ‘he State to which the Contracting 
Parties subjected themselv:s, and in case of lack of such 
agreement as to the law applicable, the law most appropriate 
to the: agreement under all circumstances is applicable, 
which is found out as stat).d in the Introductorv Report to 
the case, after evaluation of the data founding the 
obligation, and appreciation of the circumstance and 
conditions which concur having regard to the intricate 
international transactions, which render necessary the 
findings out on each particular occasion of the most 
appropriate law (See relevant: AP. 2094/1963, 615/969.» 

8. T11. 116 and om, A, 528, -in the present instance, pursuant 
to the re-appreciation of the whole evidence date, i.e. the 
deposition of the witness for the evidence examined on oath, 


contained in the Minutes of the ahove Court's session under 


same number as the decision appealed against, invoked and 
lawfully produced, of all documents invoked and produced by 
litigants, among which Affidavits drawn up by witnesses 

be fore a Notary Public, the sworn-in depositions of such 
witnesses, drawn up before the Naval Officer Evanghelos 
Giannakopoulos, and Ensigns I.S. Vossos and Nich. Varfis, 
who carried out the preliminary inquiry concerning the 
wounding of the plaintiff, and the Report of sworn-in 
preliminary inquiry of 17.6.1971 of Matourekas, Harbour 
Corps Official, for the inference of indirect evidence, and 
generally from the evidence procedure, it was proven, in 
the Court's opinion that: by a Maritime Working Agreement, 


drawn up in Piraeus on 14.5.1969 between the plaintiff- 


appellant and the locally established Company under the 


name "POSSIDON SHIPPING CO. LTD.", acting as Shipping Agent 
and representative of the defendant-respondent company, in 
respect to which a private agreement under same date was 
drawn up in the Greek language, signed hy the plaintiff, 

the authenticity of whose signature was not contested, the 
plaintiff, of Greek nationality, was engaged on the de- 


fendant's cargo-ship "“THETIS", 12.800 tons capacity D.W., 


manned with a Greek crew, and flying the Liberian flag, to 


offer his services on board said ship as a deck-boy and 


indefinite period of time, against a monthly salary of Pounds 


Sterling thirty-three (33), plus food in kind, evaluated as 


Pounds Sterling 13.092, according to the Collective Working 


Agreement of 16.12.1967, published in the Official Gazette 


Folio No. 370/6.6.1967, Volume B', Collective Agreement to 


which litigants subjected the aqreement of enlistment of the 


plaintiff as a seaman under litigation by virtue of the 


above private agreement, as stipulated in same (see said 


private agreement heing produced) , according to which it is 


stipulated that in implementation of the #greement he enlisted 


as seaman on board the ahove ship of the defendant in 


Trieste on 18.5 1969, and worked on board sane in the 


capacity in which engaced until 29.7.1969, when, on account 


of the injuries suffered, about which hereafter, he was dis- 


missed by the Captain, and after hospitalization for 15 days 


es (Porto Caveilo- 


at the place of which he suffered the injuri 


Venezuela) he was repatriated to Greece, where his hospi- 


talization was continued at ‘he Clinic in Piraeus "THROTOKOS" 


for 15 days, and subsequently for six (6) more days at 


the Athens Ophthalmological Clinic and the Athens Polv- 


clinic from 4.51969 to 15.9.1969 at the defendant's 


expense. From the above actual facts, and particularly from 


the facts that: the agreement of enlistment as a seaman Wes 


drawn up in Piraeus in the Greek language, that the plaintiff 


is of Greek nationality, and so is the whole crew of said 


ship belonging to the defendant, ship which, hesides, bears the 


Greek name "THETIS", and, moreover, that the defendant, as 


proven by the evidence data mentioned above, comes within the 


cycle of Greek interests, also exercising a shipping business 


through the defendant Company as an economic unit more advanta~ 


geous for them, and that by the aforesaid private agreement the 


agreement of enlistment of the plaintiff as a seaman under 


litigation was subjected to the Collective Working Agreement 


mentioned above, it is inferred without doubt in the Court's 


opinion that litigants indirectly but clearly wished that 


their relations from the enlistment he ruled out by the Greek 


Law, which otherwise from all the above special circumstances 


is the most appropriate law applicable in the present instance. 


Therefore, the decision appealed against having accepted 


the foregoing rightly appreciated the evidence produced, 
so that arguments under 1 and 4 of the appeal to the 
contrary are rejectable. 

In view of the fact that, according to the true 
interpretation of article 1 of Law 551/1914 (codified by 
Royal Decree of 24.7.}029), as same is in force, amended, 
after the coming into force of the Civil Code, by Article 
38 of the Introductory Law of the Civil Code, the accident 
is considered as an accident resulting from a violent event, 
which occurred during the carrying out, or as a result 
of the work being carried out, to a labourer or employee 
carrying out work or enterprises such as mentioned in the 
following article, and for which an indemnity is payable 
according to its provisions for any harm to the employee's 
or labourer's physical Gonstitution, which is the result 
of a violent and sudden external cause, ie. @ lien to the 
physical constitution of the injured person, and inherent 
with the work being carried out and having happened during 


the carrving out of such work, or simply relati 7 with 


the work being carried out, i.e. of a nature such as that, 


on account of its relation with the work being carried out, 


to have contributed in a certain measure to the occurrence 


of the injury. (A.P. 517/1969 FED 20,300. .In the present 
instance, from the above evidence, it was also proven that 
the above injurv of the plaintiff took place under the 
following conditions, and particularly, on the morning of 
29.7.1969, at about 8.20 hours a.m, when the ship of the 
defendant Company was the port of Porto Cavello in Venezuela 
for the unloading of the cargo transperted by said ship at 
that port (wheat), and while the men of the crew were 
engaged in placing the railings at No. 1 to the right hold 
on the deck of said ship, which railing had heen taken off 
by the stevedores for the purpose of putting into place 

the means of unloading the wheat, the plaintiff, joking 
with a colleague of his hy name of Pan. Kolaras, and 
stepping backwards without paying attention (ahbsent- 

minded) hit on a deck eye-bolt, as a result of which 

he fell from the ship on the quay from a height of four (4) meters 


having suffered the injuries mentioned in the action-at-law, 


as a result of which he became partly permanently disabled 


for any work and in respect of seaman's work which he was 


carrying out at the time of the accident. All the fLore- 


going, that is to say: the ci cumstances under which the 


plaintiff was injured, clearly result. from the Captain's 


log-book, a photocopy of which is duly produced, and in 


which the Captain mentions textually all that was stated 


above, and which can in no way be annihilated hy the depo- 


sition of the evidence witness examined by the Single-Memhber 


Court of the First Instance, which judged the case, who, 


actually, does not say anvthing <vout this, except the 


expression of an opinion, as a legal man, concerning the 


law applicable in the present instance, the deposition of 


Nicholas Stringos examined before the Naval Official 


Evanghelos Giannakopoulos, who was also examined before 


the Notary Public in and for Kranidi Demetrios Wonta 


(see Deed of said Notary Public No. 7814/12.2. 1970), a 


relative, as acknowledged hy him, of the plaintiff, and the 


depositions before the Ensiqns who carried out an adminis- 


trative sworn-in inquiry of the witnesses Evaghelos 


Lymbe ropoulos and Basil Fliades, the first two sailors and 


the third apprentice-Mngineer, serving at that time with the 


plaintiff on board said ship of the defendant Company, as 


stated by them in their depositions. who, eventually, have 
no direct conception of conditions, as not being eve-witnesses 
under-which the plaintiff was paauwdy aa particularly, 
mether tre plaintiff was injured at the time he was 
carrying out a4 specific duty, and through same, or at a time 
he was playing with another colleague of his, and, spe- 
cifically, with the aforesaid Pan. Kollara, as certified 
according to the foregoing by the Captain in the relevant 
log=-book, but that they are merely acquainted wir the fact 
from third-party information, which renders in several 
instances their depositions conflicting and contradictory. 
And, specifically, out of said witnesses, Nicholas Stringos, 
while in his deposition pefore Naval Official Giannakopoulos 
ects ties that the plaintiff at the time he was injured 
transported an empty drum on the ship's deck while on duty, 
in his deposition before the Notary Public he certifies 

that he was transporting aifferent tools (see his ahove 
deposition), whilst the second of them, Fvanghelos 
Lymberopoulos, vaguely deposits that “as I have heard from 


Bosun G. Bezas" the plaintiff was ordered to do "some kind 
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of work", without, however, mentioning what kind of work, 


and that he heard this from a certain hoatswain, whilst the 


third witness Basil Eliades, examined before Ensign Varfis, 
equally does not certify by which boatswain the plaintiff 
was ordered to transport “different tools" in execution 

of a designated duty, and equally does not mention how he 
is acquainted with this fact (i.e. the duty ordered to 

be performed at that time by the plaintiff). On the other 
hand, the results of 17.60.1971 (Report on sworn-in preli- 
minary inquiry) of Mantourekas, mate Harbour Corps, who 
carried out the sworn-in preliminary inquiry, as stated 

in same, comes to the conclusion that the injury which 
occurred on 29.7.1969 to the plaintiff took place while 

he was carrying out the duties entrusted to him, and 
through same, without examining, as he ought, he who gave 
this order to the plaintiff to carry different tools, i.e. 
George Bozas, or the colleagues of the plaintiff named in the 
Captain's log-book as eye witnesses, or the aforesaid Pan. 


Kollaras with whom the plaintiff was joking at that time, of 


any of the Officers serving at that time on board the ship, 


seeing that in the Captain's log-hook the actual facts are 
exposed in a quite different way, and without mentioning in 
conclusion on the basis of what Affidavits he reached his 
conclusion. Therefore, the Report in question is erroneous. 
In view of the foregoing, the accident of the plaintiff, 
having taken place under the aforementioned circumstances, 
does not constitute a labour accident caused bv a violent 
event, and as a result of his work, in the sense of art. L 
of Law 551/1914, seeing that at the time of the accident the 
plaintiff was not on duty, but in a state of inactive alert- 
ness. Therefore, this accident has no relation whatever to 
the labour agreement betweer the plaintiff and the defendant 
Company, nor does it seem to be the main cause, and a con- 
sequence resulting thereby. Therefore, the judgment appealed 
against having ruled in this manner, and subsequently having 
rejected as unfounded the acticn-at-law under consideration, 
so far as the adjudgment of an indemnity to the plaintiff is 
concerned for the accident in which he was involved in the 


sense of the aforesaid article 1 of Law 551, correctly, al- 


though under a different justification, did it interpret 
and apply the above provisions of Law 551/1914, as amended 
ana valid today, and correctly did it appreciate the 
evidence produced, so that the 5th argument in the appeal 
to the contrary is rejectable, as unfounded. 

In view of the fact that, according to article 
223 of the Civil Code, as against damages not affecting 
property items, 4 pecuniary compensation is only due in 
the cases provided for in Chapter 39 re: Torts, artieie 
932, in the part of said Chapter dealing with "Obligations" 
(articles 914-938), according to which, on account of a tort, 


i.e. on account of any of the torts listed in this chapter, 


independently of the indemnity for property damage, the 


Court may adjudge a reasonable, at discretion, pecuniary 
satisfaction for moral hardships suffered. 

From the correlation of these provisions, it 
clearly results that for there being an instance of 
adjudgment by the Court of a pecuniary satisfaction for 
moral hardships suffered, in application of article 932 of 


the Civil Code, it is necessary that, there concurring 


no other case of tort of those listed in the aforesaid 
Chapter (articles 932-935), according to which for 

the founding of torts an offense is not required, but 

there concurring a tort in the sense consecrated by Article 
914 of the same Code, requiring that the person which caused 
the tort to be in fault, it results that, on a labour 
accident on which according to article l of Law 551/1914 right 
of indemnity is given to the injured, or in case of death 

to persons entitled to such an indemnity in his place, 
towards the owner of the enterprise, so that there be an 
instance of adjudging such a pecuniary satisfaction, it 


is necessary - the above law not providing for this ‘= 


independently of the concurrence of the provisions of 


article 16 of this Law, i.e. fraud on the part of the 

owner of the enterprise, or non-adherence to safety measures, 
that the accident be due under all circumstances to the 

fault of the owner of the enterprise or of his subordi- 

nates according to article 922 of the Civil Code (A.P. 


9/1963 FED 22) 21D) s0 Therefore, the provisions of article 16 


of Law 551/1914 not concurring in the present instance, 


and there being no fault on the part of the defendant- 
respondent or of their subordinates (Captain), according 

to what was accepted in the preceding inference as 
confirmed actual facts, there concurs no case, in respect 
to the accident which pefell the plaintiff, for the 
adjudgement to him of a pecuniary satisfaction, in 
application of article 932 of the Civil Code for the moral 
hardships suffered by him on account of the accident in 
which he was involved. Therefore, since the judgment 
appealed against, and which subsequently rejected the 
action-at-law, So far as the adjudgment of a necuniary 
satisfaction to the plaintiff for moral hardships suffered 
through the accident in which he was involved, correctly, 
although under a different justification, dia the judgment, 
interpret ana apply the aforementioned provisions, evidently 
the 5th argument of the appeal to the contrary (in its 
second part) is rejectable as unfounded. 


It being accepted hy the judgment assailed, as it 


results from the second part of the inference in same, 


after due appreciation of the evidence, that applicable 


in the present dispute is the Greek Law, according to 

article 25 para. 2, of the Civil Code, as the most appro- 

priate law under all the above special circumstance, it as 

Futile to examine the second argument cf the appeal, 

whereby the judgment assailed is exclusively attacked 

in its relevant inference re: application of the Greek 

Law in the present instance, and subjection to the provi- 

sions of para 1, of same article 25 of the Civil Code, 

of litigants to the Greek Law, since the judgment appealed 

against accepted that by an explicit agreement between 

litigants and particularly by the agreement drawn up in 

writing, re: enlistment as a seaman of the plaintiff, 

same were subjected to this law. Therefore, the relevant 

justification of the judgment is in itself sufficient to 

founi the decision pronounced by the judgment appealed 

against, reason for which same is rejectahle as unfounded. 
In view of the fact that under article 179 of ‘the 


Civil Code, the transaction is null ana void as contrary to 


good morals, if any party taking advantage of the need, 


simplicity and inexperience of the other, concludes or 
obtains for himself or a third party benefits which under 
the particular circumstances obtained are in evident 
disproportion to the grant, from said provision it clearly 
results that the party contracting with the one in need 
should, on the one hand, by taking advantace of this need, 
to conclude or receive for himself or a third party benefits, 
which under the particular circumstances involved are 

in evident disproportion to the grant. In the present 
instance the plaintiff and appellant alleges that 

at the time of the drawing up of the above aqreement 

of his enlistment as a seaman on 14.5.1969, the de fendant- 
respondent taking advantage of his simplicity and need to 
find work concluded that the applicable law in respect 

to this agreement shall be the Greek Law, and particularly 
the aforementioned Collective Working Agreements, which law, 
however, differs substantially from Laws of the Liberian 
Republic and the U.S.A., so far as the protection afforded 


to him in the present instance is concerned. ‘This argument, 


however, independently of whether the ahove facts constitute 
in the sense of the above provisions a need, since the 
plaintiff does not invoke that the defendant was aware of 
his need, his argument does not contain the prerequisites 

of the law, reason for which same is rejectahle as unfounded. 
Equally rejectable as unfounded is the further argument of 
the plaintiff-appellant, according to which the ahove agree~ 
meant, by which it was concluded by the defendant that the 
law applicable in the present instance is the Greek Law, is 
null and void, as contrary to public order, as concurring 
with the aforesaid provisions of article 25 of the Civil 
Code, and not contrary to any other provisions of the 

Greek Law. 

In view of the fact that from all the foregoing, and 
there being no further argument for an appeal to he inves~ 
tigated, the appeal under consideration should be rejected ~ 
in its whole as unfounded, judicial expenses of the present 
degree of procedure being compensated wholly between 
litigants according to article 179 of the Code of Civil 


Procedure, as the plaintiff reasonably doubted as concerns 


the law to which he was subject, as hereafter. 


THEREFORE : 

The Court, 

Judging litigants present and defending themselves, 

Accepts in principle and rejects in its substance 
the appeal under consideration, and 

Compensates judicial expenses of the present 
degree between litigants. 

Judged, decided upon in Athens, this 15th day of 
May, 1973. 

The Acting President The Clerk 


St, Diamantakos Th. Makrantonis 


Published in Athens, this 16th dav of May 1973. 


The Acting President The Clerk 
St. Diamantakos Th, Markantonis 
A true copy, Athens llth August, 1973 

The Clerk, grade 9 


Sealed Sqd. Dp. Yannatou 


for its lawful stamping and issue by order of priority. 


Athens, llth August, 1973 
The Clerk, qrade 9 


Sealed Sgd. DP. Yannatou 


Here follow legislations of signatures by the president 


of the Athens Court of Appeal, and the Ministrv of Justice. 


Official Translation from the attached original 


in Greek. 
Athens, 21st August, 1973 
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EXHIBIT 23 


LAW OFFICE 
LEBOVICI AND SAFIR 


October 31, 1975 


Judge Thomas P. Griesa 

United States Courthouse 
Foley Square 

New York, NeYe 


Re: Garis ve Compania Maritima San Basilio, SeAe 
Index No. 74 Civ. 5527 (TPG) 


FS I ah cen tn ce 


Honorable Sir: 


You will recall that at our last meeting of October 
24, 1975 your Honor indicated that the only case that seemed 
to have some relevance was VassoS Ve Societa Trans-Oceanica 
Canopus, SeA., 272 F.2d 182. At the end of our meeting you 
Sindy granted permission to the writer to submit to you this 
letter in which my thoughts with respect to this case could 
be submitted to youe I do so herewith. 


As a necessary prelude to a discussion of the case 
I would restate in capsule form only, our contention supported 
by the cases in our memorandum that there can be no res judicata 
short of a determination of the substantive issues of the case 
sought to be brought again. It was the determination of all, 
including yourself, that there has never been any determination 


of the substantive issues of the plaintiff's claim. 


Nonetheless, it is the contention of our adversary, 
to which you are giving serious consideration that there may 
be something, perhaps less than res judicata, having the 
effect of renewing the claim, a sort of dé minimis res judicata. 
We submit of course that the very essence 0 the doctrine 
is the corollary that in the absence of a valid res judicata, 


as such, a party has the right to submit or correct previous 
deficiencies with additional material not submitted and 
certainly in the cas® where the material was not availaple 
to the party seeking to renew. Just for example, it is, 
without the citation of cases, permissable to start a new 
action with a complaint that supplies deficiencies in a 
previous complaint. So too, according to the cases in our 
memorandum as well as Rule 41(G) Federal Rules of Civil 


Procedure involuntary dismissal ona jurisdictional basis 
cannot be res judicata. The rule states: 


“Unless the Court in its order for 

dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal 

not provided for in this rule, other than 

a dismissal for lack of jurisdiction, for 
Improper venu€ e« « e operates as an 
adjudication on the merits." (Emphasis added.) 


See also Sarlis Ve Ohio Nat. Life, 148 F.2d 128; Loucke Ve 


U.S. ip.Gone ls) ZL FeRD. 3037 Williams ve Minnesota Mining 
& Mfg. Co., 14 FsReOs 1. The quoted rule is an obvious 
rererence to the juris prudence that to have a res judicata 
it is necessary to have a determination on the aerits, and 


there can be no such where the court has not retained 
jurisdiction to permit a determination on tie meritse 


The necessary meaning of all of this is that there 
is no such thing as 4 dismissal that is res judicata that 
it nos on the merits. Stating it on reverse only a dismissal 
that is res judicata (on the merits) will operate to prevent 
the institution of a new suite A plaintiff with a valid 
claim is entitled, like a dog entitled to one bite, to one 
faix crack at the merits. Concededly this the plaintiff 


here has not hade 


Nor, does Vassos ve societe Trans-Oceanica Canopus, 
Shes Zia Beee 182 hold Otherwlsee 


The defense of statute of limitations, not present 
here, is a defense which reaches the merits of the claim 
and, this is a substantive (merits) issue that was reached 


in that case by the lower court in the decision of Judge Bicks 
which was affirmed on appeal in the Vassos decision 10 
referred to by the present courte 


In affirming the lower court decision and in stating 
that Judge Edelstein’s and Judge Bicks' decisions had 
reached the substantive issues of the case, Judge Bicks said 
that the prior decision of Judge Edelstein though appealable 
had never been appealed and went on to say 


“While comity persuades but does not command, 
Mast, Focs & COs Ve Stover Mfge COec, 1900, 

177 U.S. 485, 488, 20 S.Cte 708, 44 LeEd. 856, 
and there is no imperative.dut to follow the 
earlier rulings. Dictograpnh fe aucte COs Ve 
Sonotone Corpe, 2 Cire, 1956, 230 F.2d 131, 
135, a defeated suitor should pursue his remedy 
by appeal and not shop about in the hope of 


finding a Judge favorably disposed to his view." 
[Emphasis added.] 


Judge Bicks then went on to say 


"Libelant has presented_no controllin 

facts which were not before Juage Edeistein.” 
Emphasis added. 

Here the situation is entirely different. 

Here the decision of Judge McClean, which defendant 


would now cite as res judicata was appealed, and was affirmed. 
Both Judge McClean’s decision and the Court of Appeals decision 


went on the basis of the law as stated in Tjonaman ve A/S 
Glittre, 340 Fe2d 290 and Tsakonites Ve Trans-Pacific 


Carriers COrpe, 368 F.2d 426. ° Buc we know that both the 

Taw axareeced in those decisions and the judicial attitude 
toward a situation such as that now present has been overruled 
and reversed by the decisions of the Supreme Court in the cases 


of Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306; Moncada ve 
770 and £h 


Lemuria ae ' e e later Tsakonites Ve 
Frans-Ppacific Carriers CoEPes 322 Fe Suppe Wiese later 
cases of course hold, as otner cases since Judge McClean's 
decision have held, that present substantial connecting 
factors invoking the Jones Act, the doctrine of forum non 
conveniens is not applicable and jurisdiction must be retained. 
Fven under previous counsel, the plaintiff did not “shop 
around” looking for a favorable judge. He did the best 

that he could under the circumstances wherein the law 
enunciated by the courts was different than the Supreme 

Court has since ruled it should have been. This in itself 

ig a reason why the decision cf .1age McClean is not required 
to be adhered to for any reasc of judicial respect or 
comity in a validly pleaded case under the Jones Act. 


Furthermore, assuming that Judge McClean would have 
decided otherwise had he known what the Supreme Court and 
the Court of Appeals for the Second Circuit have since held, 
if he had the material facts before him of the same nature 
as justified those later cases, he did not have such infor- 
mation and they were not available to the then counsel for 
the plaintiff. 


In the hands of new and present counsel the fol- 
lowing new facts were developed by discovery from the defendant 
and from other sourceSe These, are now present before this 
Court and were obtained by present counsel. These are, 
Exhibits 2, 2, 4¢ 5+ Gs Ter 9 70, Diy 22s B4s 25245 and i7. 
Again, no one has shopped around with the same information 
that was previously available. -his is exactly opposite to 
the further statement of Judge Bicks in his lower court 
Vassos opinion, “Libelant has presented no controling facts 
which were not before Judge Edelstein." Again, the plaintiff 
here has presented controling facts that were not present 
before Judge McClean. 


On a previous discussion of this same matter before 
your Honor it was our understanding that we were solely 
concerned with the declination of jurisdiction by Judge McClean, 
and not with a similar though not the same declination by 
the State Court. Counsel for the defendant at our last 
discussion urged to your Honor that the State Court determi- 
nation was also res judicata of the present case. A word, 
would therefore be appropriate with respect to this contentione 


Again, it is beyond dispute that the State Court 
declination was on the ground of forum non conveniens, and no 
more reached the merits than “ne wide dismissed by Judge 
McClean. If therefore a dismicsal on the basis of forum non 
conveniens by Judge McClean was not res 4udicata the same 
principals applicable to res sudicata heretorore referred 
to, would be applicable to that determination. However 
additional reasons appear why this could not possibiy be 
determinative of the present case 


In the first place whereas as appears from the 
cases cited in our main brief in this application a Federal 
court may not decline jurisdiction of a properly pleaded Jones 
Act case, such is not the rule with respect to a Jones Act 
case brought in the State courte Whereas the jurisdiction 
Uf the Federal court is mandatory, in 4 proper Jones Act 
case, in the State court it is only discretionarye Douglas 
ve New Haven Re COe, 979 U.S... 577, 3836 The difference 
between the two, anda the fact that the declination of 
jurisdiction in a State court will not result in the depri- 
vation to the plaintiff of the mandatory jurisdiction of 
the Jones Act in a Federal Court is spelled out in the case 


of O'Donnell Ve Elgin, Joliet & Eastern Rye COe, 193 Fe2d 
348, 353. Wherein the court stated in language as applicable 


to a seaman's casé under the Jones Act as it was there to a 
railroad worker &s follows: 


°2] It is plain, of course, that Congress 
iferred jurisdiction both upon the Federal 
i State courts to entertain suits for the 
vandication of rights established by the Federal 
Act, but it is also plain from the authorities 
cited and discussed that Congress did not by use 
of the word "concurrent" make the jurisdiction 
of either dependents upon the other. The juris- 
diction of the Federal courts is mandatory 
in the sense that such a court is without 
jJiscretion to disclaim it in a case where a 
plaintiff has brought himself within the term of 
the Federal Act. On the other hand, the juris- 


diction of a State court may be embraced 

or rejected, it is permissibe in nature, 
depending upon the law of the State, providing, 
of course, that such law rests upon a non~ 
discriminatory basis. Defendants contention, 
if accepted, would produce the incongrous 
result that a State by closing the doors of 
its courts to an action brought under the 
Federal Act could ipso facto, also close the 
doors of a Federal court to such an action." 


In the same case, the Court making exactly the 
same distinction as is now being made, stated (p. 352) 3 


"Defendant relies upon diversity cases, 
typical of which is the decision of this 
court in Trust Co. of Chicago v. Pennsylvania 
Re Cow, supra (183 F.2d 643], heretofore dis- 
cussed, wherein the right asserted is granted 
or denied by the State. In such cases a 
Federal court is bound by State law; it is 
‘in effect, only another court of the State 

* * *" Angel ve Bullington, 330 U.S. 183, 
192, 67 SeCt. 657, 91 LeEd. 832; Woods Ve 
Interstate Realty Co., 337 U.S. 535, 538, 

69 S.Ct. 1235, 93 LeEd. 1524. But it is dif- 
ferent where the action, as in the instant 
case, is predicated upon a Federal right. AS 
stated in Angel v. Bullington, 330 U.S. at 
page 192, 67 SeCte at page 662, OL Uebde 832% 
"Of course, where resort is had toa federal. 
court not on grounds of diversity of citizen- 
ship but because a federal right is claimed, 
the limitations upon the courts of a State do 
not control a federal court sitting in the State." 


Of interest, though not of the same importance that 
it was when a similar occurrence occurred in the Federal 
court, while the Garis case was pending in the State court 
the judicial attitude and express judicial law made by 
the Court of Appeals of that State, also changed in the case 


of Silver ve Great American Insurance Company with respect 


to the law of forum non conveniens. Whereas previously the 
law had been that certain cases were beyond the ken of 
forum non conveniens _, now, in the Silver case, the court 
held that the doctrine was to be "eTexibly applied" and 
declined jurisdiction in a case where the plaintiff was 

a resident of the State of New Yorke Silver ve Great 


American Insurance Company + 328 N.Y.S-20 396, 4036 


In short, the present. case constitutes no invasion 
of either the decision of Judge McClean nor of the State 
courte In both cases, remedies in the respective courts 
were exhausted, pefore this present case was instituted. 
Through no fault of a plaintiff, who has been physically 
ruined for life, and to whom redress has been granted by 
Congress as 4 matter of public policy of the United States, 
he has never had one fair chance at the meritse 


Justice requires that the plaintiff should not 
be denied the one day in court on the merits that a litigant 
is normally entitled to. If there be any doubt with respect 
to the matter, and certainly the defendants' claim is 
a doubtful one at best at this point, the defendant should 


be permitted to plead its contention as 4 defense, as 
res judicata normally is required to be pleaded. 


Respectfully, 


LEBOVICI & SAFIR 
ttorneys for Plaintiff 


By s/ Herbert Lebovici 
A Member of the Firm 
HL/am 
cc: Dougherty, Ryan, Mahoney 


Pellegrino & Giuffra, ESqSe 
Attorneys for befendant 


LAW OFFICES 
LEBOVICI AND SAFIR 


November 7, 1975 


Judge Thomas P, Griesa 
United States Courthouse 
Foley Square 

New York, NeYe 


Re: Garis ve Compania Maritima San 
Basilio, SeAe 
Index No. 74 Cive 5527 (TPG) 


Honorable Sir: 

It is only our belief, that you are aware of depth 
and sincerity of our feeling that dismissal of the plaintiff's 
complaint at this time could result in a fearful miscarriage 
of justice, that permits us to burden you with the followiag 
two further considerations, that are raised by the plainiiff'’s 
papers in opposition to the pending motion. 


These are: 1. That our papers prove without 
contradiction that a Greek court will not entertain the 
cause of action granted by Congress {the Jones Act) in the 
public interest of the United States; proof thereof was not 
available at the time of the pendency of this matter before 
Judge McClean; 


2. That the law of this Circuit forbids the 
dismissal of this action wherein, the same relief could not 
originally have been sought in Greece. 


Entirely apart from our showing that our present 
claim rests upon a showing of law different from its status 
when the matter was tried before Judge McClean, as well as 
the showing of other new and additional connecting factors 
requiring the application of the Jones Act, is the proof 
by Greek decisions not occurring until August of 1973 and 
thereafter, that a Greek Court would not entertain the 


plaintiff's claim pursuant to United States law. Judge 
McClean's decision in 1966 could not have anticipated this 
showing which could not have been made prior to August of 
1973. 


Thus, in the light of the new proof, the within 
is an action which otherwise is properly (and indeed, 
according to the cases cited elsewhere mandatorily) before 
this Court and is a case which could not, in the first 
instance have been instituted in Greece. Since it could 
not have been instituted in the first instance as of right 
in Greece, by a parity of reasoning with the decision of 
the Supreme Court in Hoffman ve Blaski, 363 U.S. 335.) an 
application pursuant to the doctrine of forum non conveniens 
cannot possibly lie. cid 


Thus, in the Hoffman case, 263) US.. 2357, Ene 
Supreme Court held, at page 342, that where the plaintiff 
could not have instituted the same claim as of right in 
the transferee court, an application pursuant to the doc- 
trine of forum non conveniens as reflected by 28 U.S.C.A. 
1404(a) would not lie, stating 


"we do not agree.’ We do not think the 

Section 1404(a) phrase ‘where it might have 

been brought’ can be interpreted to mean, as 
petitioners’ theory would require, ‘where it 

may not be rebrought, with defendants' consent’ 
This Court has said in a different context, 

that Section 1404(a) is ‘unambiguous, direct 
[and] clear,’ Ex parte Collett, 337 U.S., at 58, 
and that ‘the unequivocal words of Section 1404 (a) 
and the legislative history e« e « establish that 
Congress indeed meant what it said.‘ United 
States ve National City Lines, Ince 337 US 78, 
64, 93. le 32 1226, 1230; 59 SeCte 955, 959 

Like the Seventh Circuit, 260 F2d at 322, we 
think the dissenting opinion of Judges Hastie 
and McLaughlin in Paramount Pictures InCe Ve 
Rodney, 186 Fe2d 111 (CA3d cir) correctly 
answered this contention." 


As appears from this decision of the Supreme Court 


the fact that the defendant agrees to be sued in the trans~ 
feree court is not a reason which permits the doctrine of 
forum non conveniens to be invoked, where, the case could 
not have been brought in the transferee court as of right 
in the first instancee 


As noted above proof of the relevant facts to 
sustain this contention could not have been before Judge 
McClean at the time of his decision in this matter. 


Of course, the defendant here would claim that 
their application to decline jurisdiction pursuant to the 
doctrine of forum non conveniens is a common law application 
of that doctrine as adistinguisned from an application pursuant 
to 1404(a). But the Supreme Court and the courts of this 
Circuit have held that the common law doctrine of forum non 
conveniens has been modified, supplanted and pre-empted Dy 
the language of 1404(a). Thus, the Supreme Court said in 


Norwood ve Kirkpatrick, 349 U.S. 31, at page 32 stated as 
Follows: 


"When Congress adopted Section 1404(a), it 


intended to do more than just codify the 
existing law on forum non conveniense As 
this Court said in Ex parte Collett, aa? 

US 55-61, 93 Ine 3d 1207-1211, 69 5 Ct 944, 
959, 10 ALR2d 921, Congress, in writing 
Section 1404(a), which was an entirely new 
section, was revising as well as codifying. 


The harshest result of the application of the 
Ola doctrine of forum non conveniens, Gismissal 
of the action, was eliminated b the provision 
in Section T4047 (a) for transter.e When the 
harshest part of the doctrine is excised by 


statute, it can hardly be called mere codification." 
[Emphasis added.] 


Norwood was followed in this Circuit by Collins ve 
American Automobile Insurance Coes, 230 F.2d 416, wherein the 
Court of Appeals Statea at page 418: 


"The application of the doctrine of forum 
non conveniens by Judge Palmieri to dismiss 
the case was erroneous. The field of that 
doctrine is entirely occupied by 28 U.S.C. 
Section 1404(a), enacted in 1948 subsequent 
to the decision of Gulf Oil Corpe ve Gilbert, 
supra, 330 U.S. S01, 67 SvCts 839. = the case 
relied upon by the judge. See Norwood Ve 
Kirkpatrick, 349 U.S. 29, 32; 75 SeCts 544, 
99 Le Ede 789 (a case decided after the decision 
herein); ex parte Collett, 337 UsSs 55, 69 Ss 
Ct. 944, 959, 93 LeEd. 1207, 10 AcbsR.2d 9216 
If the forum is found to be inconvenient, the 
remedy now is transfer, not dismissal as 
formerly." 


Indeed, in the case of Heede Inc. ve West India 
Machinery and Supply Coe, 272 Fe Suppe 236, Judge Tenney of 
this District at page 341 stated as follows: 


"Porum non conveniens. The common law theory 

or forum non conveniens has been pre-empted 

by the statutory promulgation contained in 

Title 28 U.S.C. Section 1404 (a). Norwood Ve 
Kirkpatrick, 349 U.S. 29, 32, 75 SeCte 544, 99 
LeEd. 789 (1955)- See generally 1 Moore, 

Federal Practice Paragraph 02145[(5] (2d ede 
1964). No longer can a defendant seek a dismissal 
of an action on the grounds of common law 

forum non conveniens and such a party will 

be limited to the statutory right to transfer. 

an action '[{f] or the conveniens of parties 

and witnesses, in the interest of justice.' 

28 U.S.C. Section 1404(a); see Norwood Ve 
Kirkpatrick, supra at 32, 75 SeCt. 544. Thus, 
defendant's motion to dismiss the instant action 
on the grounds of common law forum non conveniens 
is denied." 


pefendant herein would doubtless counter with 


cases such as DeSairigne ve Gould, 83 Fe Suppe 270, aff'd 
without opinion at 7 Food 51> wherein an admiralty action 
for breach of contract was dismissed in admiralty despite 

the enactment of 1404 (a). This case is, however, immediately 
distinguishable by reason of the fact that it was not an 
action wherein mandatory jurisdiction by reason of a properly 
pleaded complaint and presence of substantial connectin 
factors was before the court. Per contra it was an action 

in contract wherein an admiralty court in any event would 
have had the discretion to decline jurisdiction. 


It is relevant to note, as appears again from the 
latest decisions concerning this subject as examplified by 
Hellenic Lines Ltde Ve Rhoditis, 398 U.S. 306 that, as a 
possibility Suggested by the court during argument that the 
plaintiff might have "some remedy" in Greece, to where the 
plaintiff would be remitted in the event of dismissal here, 
"some remedy" is not good enoughe The remedy to which a 
plaintiff must be relegated in the event of a declination of 
jurisdiction is the same remedy that he is entitled to seek 
in the United States. Thus, the Supreme Court in Rhoditis, 


supra, stated at 398 U.S. 310: 


"We see no reason whatsoever to give the 
Jones Act a strained construction so that 
this alien owner, engaged in an extensive 
business operation in this country, may 

have an advantage over citizens engaged 

in the same business by allowing him to 
escape the obligations and responsibility 

of a Jones Act ‘employer'. The flag, 

the nationality of the seaman, the fact 

that his employment contract was Greek, and 
that he might be compensated there, are in 
the totality Of the circumstances Of this 
case minor weights in the scales compared 
with the substantial and continuing contacts 
that this alien owner has with this country." 
[Emphasis added.] 


Indeed, even according to the common law remedy 
of forum non conveniens as examplified by Gulf Oil ve Gilbert, 
330 Uses. DOL in order for the common law doctrine to be appli- 
cable there must be two forums in which the same remedy can 
be sought before the doctrine may be applicable. Clearly, by 
reason of the Greek law shown in our papers, made by the Greek 
courts since the decision of Judge McClean, the plaintiff 
cannot have in Greece the same remedy that he is entitled 
to pursue here in New York (indeed nowhere else) and by this 
token it now appears that the aoctrine of forum non conveniens 
cannot be applicable either under the common Law application 
or under 1404(a). This represents a showing of new fact and 
law that through no fault of the plaintiff could not have 
been shown to Judge McClean. 


Respectfully, 


LEBOVICI & SAFIR 
Attorneys for Plaintiff 


By: _s/Herbert Lebovici 
HERBERT LEBOVICI 


HL/am 


cc: Dougherty, Ryan, Mahoney, 
Pellegrino & Giuffra, EsqSe 
Attorneys for Defendant 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
DIMITRIOS GARIS, 
Plaintiff, 
-against- 
COMPANIA MARITIMA SAN BASILIO, S.Ac, 


Defendant. 


DEFENDANT'S MEMORANDUM OF LAW IN SUPPORT 
OF A MOTION FOR SUMMARY JUDGMENT 


STATEMENT 


This memorandum is submitted in support of the 
defendant's motion for summary judgment, on the ground of 
res judicata. As stated in the Affidavit of Lawrence J. 
Mahoney, annexed to the Notice of Motion, and in the 
Statement of Material Facts not in issue, there has been 
extensive prior litigation involving the same parties and 
the same cause of actione A similar suit by this plaintiff 
against this defendant seeking the same remedy, was dis- 


missed by District Court Judge Edward C. McLean for forum 


non conveniens, in an opinion reported at 361 F. Supp 917. 


This dismissal was affirmed by the United States Court of 


Appeals for the Second Circuit on November 28, 1967 in an 


Opinion reported at 386 Fe. 2d 155. 

A similar action by this plaintiff against this 
defendant was instituted in the Supreme Court of the State 
of New York, County of New York on June 10, 1968. This 
action was dismissed for forum non conveniens by Justice 
Paul A. Fino in a decision dated October 13, 1971. This 
dismissal was unanimously upheld by the Appellate Division, 
First Department, on March 8, 1974, and the plaintiff's 
motion for leave to appeal to the Court of Appeals of the 
State of New York was denied on July 14, 1974. 

The plaintiff's appeal to the Supreme Court of 
the United States was dismissed on December 16, 1974 and 
his petition for certiorari was denied at that time. 

POINT I 


THE DOCTRINE OF RES JUDICATA REQUIRES 
THE DISMISSAL OF THIS ACTION. 


Every Court before which this plaintiff has brought 
an action has dismissed the suit on the basis of forum 


non conveniens. The discretionary jurisdiction of this 


Court has been declined and this issue is now res judicata. 


Although the plaintiff is free to pursue his cause of 
action on the merits in the Courts of Greece, it 
has already been decided that the United States District 


Court for the Southern District or “lew York is not the 


proper forum for this suit between aliens. 

A similar situation was considered by the Court 
of Appeals for the Second Circuit. Vassos ve Societa 
Trans-Oceanica Canopus, GAs, 272 Fe 24-1636 That action, 
by an alien seaman was dismissed because another District 
Court Judge had previously declined to accept jurisdiction. 
The Courts have upheld the dismissal both on the ground 
of the statute of limitations and also for res judicata. 

The District Court cited Stoll ve Gottlieb, 305 U.S. 165; 
Ange). Ve Bullington, 930 USS. La 

The doctrine of res judicata is too familiar 

to require extensive quotations from numerous decisions. 
A general statement of the position taken by the Courts 
was contained in the Third Circuit opinion in Bruzewski 
ve U.SeA., 171 Fe 2d 419, certe den. 33 U.S. 828. Referring 
to a longshoreman's suit which had been brought first 
against the operator of a vessel and then against its owner, 
the Court stated at page 421: 

"This second effort to prove negligence 

is comprehended by the generally accepted 

precept that a party who has had a fair and 

full opportunity to prove a claim and has 

failed in that effort, should not be permitted 


to go to trial on the merits of that claim 
a second time." 


Please see also Blonder-Tongue Babs. ive University 


Foundation, 402 U.S. 313; Catepillar Tractor CO. Ve 


International Harvester Company, 120 F. 2d 82; Hedger 


Transportation Corpe Ve Ira S. Bushey, 92 Fe Suppe 112, 
Aff'd 186 F. 2d 236. 


POINT If 
THERE ARE NO NEW DECISIONS TO 
BE CONSIDERED BY THIS COURT 
During a recent discussion before Judge Thomas 
Griesa, Garis' attorney argued that changes in the law 
have taken place since this action was originally dismissed, 
and that there are new factors to be considered. The 


plaintiff's attorney referred to Hellenic Lines, Ltde Ve 


Rhoditis, 398 U.S. 306, and Moncada ve Ekberg Steamship 
Ince and Lemuria Shipping Corpe, 491 Fe 2d 470. 


As set forth in the Affidavit of Lawrence J. 
Mahoney attached to the moving papers, these decisions 
have been relied upon by the plaintiff throughout this 
litigation. Attached as Exhibits to the moving papers 
are copies of the appellant's Briefs which were submitted 
to the Appellate Division, First Department and finally 
to the Supreme Court of the United States. Both Briefs 
demonstrate that the Rhoditis and Moncada decisions had 
been relied upon by the plaintiff and that their holdings 
had been cited in aupueet BE the plaintiff's argument. 


It is a matter of record that this argument had been 


rejected by the Courts, which upheld the dismissal. 


CONCLUSION 


BECAUSE OF THE INDISPUTABLE FACT THAT THE 
PLAINTIFF'S PRIOR ACTION AGAINST THE SAME DEFENDANT HAS 


BEEN DISMISSED, SUMMARY JUDGMENT SHOULD BE GRANTED AND 


THIS SUIT SHOULD BE DISMISSED ON THE GROUND OF RES JUDICATA. 


Respectfully ¢£ bmitted, 


DOUGHERTY, RYAN, MAHONEY, PELLEGRINO 
& GIUFFRA 

Attorneys for Defendant 

576 Fifth Avenue 

New York, New York 10036 


LAWRENCE J. MAHONEY, 
of Counsel 
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APPEARANCES: 


LEBOVICI & SAFIR 
Attorneys for Plaintiff 
J5 Maiden Lane 

New York, New York 10038 


By: Herbert Lebovici, Esqe 


DOUGHERTY, RYAN, MAHONEY, PELLEGRINO & GIUFFRA 
Attorneys for Defendant 

575 Fifth Avenue 

New York, New York 10036 

By: Lawrence J. Mahoney, Esqe 


GRIESA, J. 


This is an action by a Greek seaman for 
damages for personal injuries sustained on board 
defendant's vessel while on the high seas. The 
vessel is of Greek registry and flies the Greek flag. 


Defendant shipowner, a Panamanian corporation, moves 


to dismiss this action on the ground of res judicata. 


The motion is granted. 

The claim made in this action has been the 
subject of two prior lawsuits. The first was brought 
in this court in 1966 (66 Ad. 35). Judge McLean 
dismissed this action, declining jurisdiction on the 
grounds that there were not enough relevant contacts 
with the United States and that the action could more 
conveniently be tried in Greece. The action was 
dismissed without prejudice to the institution of an 
action in Greece. 261 Fe Suppe 917 (S.D.N.¥. 1966), 


afi'd, 386 F.2d 155 (2d Cir. 1967). 


Defendant agreed to submit itself to the 
jurisdiction of the Greek courts. Plaintiff brought 
no action in Greece, but instead commenced an action 
in New York Supreme Court in 1968. This action was 
dismissed for forum non conveniens in 1971 in an 
unreported opinion. This dismissal was affirmed by 
the Appellate Division, 44 Appe Div, 20 655; 333 
N.Y¥.S.2d 711 (lst Depte 1974), and leave to appeal 
to the Court of Appeals was denied. Plaintiff applied 
to the United States Supreme Court for certiorari, 
which was denied on December 16, VO74. G19 USS. LOGSis 

Plaintiff reinstituted suit in this court 
on December 17, 1974 on the same claim sued on in 
the earlier actions. 

Defendant, on the present motion, asserts 


that Judge McLean's decision, es affirmed by the Court 


of Appeals, is res judicata on the question of whether 


the United States District Court for the Southern 


District of New York is an appropriate forum for the 


prosecution of plaintiff's claim against defendant. 
in opposition to the motion, plaintiff contends that 


Judge McLean's declination of jurisdiction is not 


res judicata, and that, in any event, the law upon 


which Judge McLean relied was changed by the Supreme 
Court and the Second Circuit in later decisions, with 
particular reference to Hellenic Lines, Ltd. v. Rhoditis, 
398 U.S. 306 (1970). 

Defendant is clearly correct that the action 
should be dismissed on the ground of res judicata. The 
principles of res judicata apply to questions of juris- 
diction. American Surety CoO. Ve Baldwin, 287 U.S. 156, 


166 (1932); Ripperger Ve Ae Ce Allyn & Co., Lis Fs 2d 
332 (2d Cire)» certs denied, 3110.8. 695 (1940); 18 


Je Moore, Federal Practice Paragraph 0.405(5), at 655-63, 
(2a Ed. 1974). Where a court, within its discretion, 
declines to take jurisdiction in a case, that decision 

is res judicata in that district on the propriety of 


the forum. Vassos ve. Societa Trans-Oceanica Canopus, 
SwAs, 272 Pe2d 182 (2d Cir. 1959). A dismissal on 


jurisdictional grounds of forum non conveniens is 


of course not res judicata on the merits of a claim 


prosecuted in a proper forum. Koziol ve The Fylgia, 
230 F.2d 651 (2d Cire), certe denied, 352 U.Se 827 


(1956). 

I reject plaintiff's contention that there 
is any avoidance of res judicata on the theory that 
the relevant law was “changed” by later decisionse 
See Ripperger Ve Ae Ce Allyn & CO«., Suprae Moreover, 
I fail to see how any of the later decisions referred 
to would have changed the result reached by Judge 
McLeane 


The action is dismissed. 


New York, New York 
March 12, 1976 


s/fhomas P. Griesa 
THOMAS P. GRIESA 
U.SsD.J< 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DIMITRIOS GARIS, 
74 Civse 5527 
Plaintiff, 
NOTICE OF APPEAL 
-against- 
COMPANIA MARITIMA SAN BASILIO, S.Ae, 


Defendant. 


PLEASE TAKE NOTICE that the plaintiff hereby appeals 
from the decision and order of Judge THOMAS P. GRIESA 


dated March 12, 1976, dismissing the within action and 


from each and every part of such decision, order and 


judgment. 


Dated: New York, New York 
April 9, 1976 


LEBOVICI & SAFIR 
Attorneys for Plaintiff 


BY: s/Herbert Lebovici 
A Member of the firm 
Office & P.O. Address 
15 Maiden Lane 
New York, NeYe 10038 


DOUGHERTY, RYAN, MAHONEY, PELLEGRINO 
& GIUFFRA, ESQS. 

Attorneys for Defendant 

575 Fifth Avenue 

New York, NeYe 10036 
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